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SUMMARY 


Even though federal laws have had a major 
influence on foster care and child welfare 
policy for more than 40 years, additional 
reforms are needed to ensure safe and stable 
families for children in care. This article 
describes the complex array of policies that 
shape federal foster care and observes: 

) A number of federal policies addressing 
issues such as housing, health care, welfare, 
social security benefits, taxes, and foster 
care reimbursement to the states, form the 
federal foster care policy framework. 

) The Adoption and Safe Families Act signif- 
icantly altered federal foster care policy by 
instituting key changes such as defining 
when it is reasonable to pursue family 
reunification, expediting timelines for 
making permanency decisions, recognizing 
kinship care as a permanency option, and 


providing incentives to the state for 
increasing the number of adoptions. 

I Courts play a key and often overlooked 
role in achieving safety and permanency 
for children in foster care. Efforts to 
improve court performance have focused 
on increasing the responsiveness and 
capacity of courts. 

The article concludes with policy recommen- 
dations that are needed to improve the lives 
of children in foster care, such as increasing 
investments in children and families, redi- 
recting funding incentives, addressing serv- 
ice gaps, and enhancing accountability. 
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T he national policy framework that influ- 
ences the placement, care, and protection 
of children in foster care, and that helps 
ensure that these children end up in safe 
and stable families, continues to evolve after more than 
four decades of development. The foster care policy 
framework, as discussed here, includes the complex 
constellation of federal and state laws, regulations and 
administrative guidance, and the funding structure that 
impacts how these policies are implemented. The 
framework is influenced by how courts and agencies 
interpret laws and regulations and how grassroots 
advocates, lawyers, and other key stakeholders see 
these laws and regulations fitting into larger systemic 
reforms. In assessing the many pieces of the policy 
framework and their impact on safe and stable homes 
for children in foster care, it is especially important to 
look at the interaction of these various componenets. 

The purpose of this article is to describe the policy 
framework that shapes foster care, its impact on key 
decisions about safe and stable homes for children, and 
the major policy carriers that remain to improving fos- 
ter care. The article concludes with a discussion of 
what further policy reforms are needed to keep mal- 
treated children in safe and stable homes. 

The Current Policy Framework 

Federal law has had a major influence on the foster care 
and child welfare policy framework for more than 40 
years. 1 But there was no federal foster care program 
until 1961, when the Aid to Families with Dependent 
Children (AFDC) Foster Care Program was estab- 
lished to care for children who could not safely remain 
with their families receiving AFDC. 2 Nearly 20 years 
then passed before Congress undertook a comprehen- 
sive look at the general structure of federal funding for 
children who were abused and neglected. Congress 
was responding to both national and state reports doc- 
umenting the crisis in child welfare systems and the dis- 
incentives in federal law to maintain or find new 
permanent homes for children and to hold states 
accountable for the care children received. 3 Up until 
that time, there had been only perfunctory case reviews 
of children in care and litde attention to tracking the 
progress of children. But in 1980, a new framework for 


foster care was created with passage of die Adoption 
Assistance and Child Welfare Act (AACWA). Since 
then, several pieces of legislation building on this basic 
framework have been enacted — most notably, the 
Adoption and Safe Families Act of 1997 (ASFA). (See 
the Appendix at the end of this article for a chronolo- 
gy of major child welfare legislation.) 

Establishing the Principles 

The federal policy framework creating foster care, as it 
is known today, was established through AACWA in 
1980. 4 That act continued federal funding for foster 
care for children from AFDC-eligible families, with 
enhanced protections to help ensure that children 
entered foster care only after “reasonable efforts” to 
prevent placement were made. The act also required 
agencies to place foster children in the least restrictive, 
most familylike setting appropriate to the child’s special 
needs, to periodically review children’s care and make 
“reasonable efforts” to reunify children with their fam- 
ilies, and to hold dispositional hearings to help move 
foster children to permanent families in a timely fash- 
ion. Children eligible for federal foster care also auto- 
matically became eligible for federal adoption 
assistance payments and for assistance under the Med- 
icaid program. This assistance was particularly 
significant for children in foster care because it 
removed fiscal disincentives for state child welfare 
agencies to move children to adoption and allowed 
states to continue medical and other assistance for 
them. 

AACWA was preceded by several other child welfare 
laws, which filled in pieces of the framework. For 
example, in 1974, the Child Abuse Prevention and 
Treatment Act required states to mandate reporting of 
suspected child abuse and neglect cases to child pro- 
tective service agencies. 5 In 1978, the Indian Child 
Welfare Act made it more difficult to remove an Indi- 
an child from the birth family and place him or her in 
foster care. 6 Other early legislation also reinforced the 
need to prevent the inappropriate institutionalization 
of children and to promote less-restrictive placements. 
For example, the Juvenile Justice and Delinquency 
Prevention Act of 1974 prohibited the placement of 
abused and neglected, dependent children and/or sta- 
tus offenders (children charged with offenses that 
would not be crimes if they were adults) in juvenile 
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detention or correctional facilities. 7 At or around the 
same time, legislation was enacted addressing the rights 
of children with disabilities. (See the Appendix at the 
end of this article.) 

The principles established by federal law in the mid- to 
late 1970s and early 1980s still shape the protections 
offered to children in foster care today. They also 
encourage states to improve the quality of foster care 
placements and to provide more appropriate alterna- 
tives for children who cannot remain with their fami- 
lies. After AACWA was passed, for example, most states 
enacted legislation requiring case plans and periodic 
reviews for children in care, specifying that reasonable 
efforts had to be made to prevent placements in foster 
care, and promoting reunification and other perma- 
nency options in a timely fashion. 


Building on the Past 

Front the mid-1980s through the 1990s, the federal 
government took important steps to confront the chal- 
lenges facing children in foster care. Some of these 
advances fixed problems caused by earlier policies. 
Others addressed concerns that had not even been rec- 
ognized when the earlier legislation was enacted. For 
example, between 1984 and 1999, child welfare legis- 
lation built upon prior foster care policies to place 
more attention on older youths, services to prevent 
children from entering or remaining in care unneces- 
sarily, and the unique permanency challenges faced by 
children of color in foster care. 

Older Youths 

In 1986, Congress passed the Independent Living Ini- 
tiative, which offers help to young people aging out of 
foster care, a group whose needs had been barely rec- 
ognized up until that time. 8 In part, congressional 
attention to the specific needs of teenagers in foster 
care was prompted by the passage of AACWA. The 
regular agency reviews of foster care cases required by 
the act highlighted the unmet needs of older youths, 
finding that these youths frequently left care without 
appropriate housing, education, and vocational sup- 
ports to help them transition into adulthood. 

The Independent Living Initiative was gradually 
expanded, until it was replaced in 1999 by the John H. 
Chafee Foster Care Independence Program. 9 The 
Chafee program was seen as a catalyst for broader pol- 
icy reforms on behalf of these young people. 10 Funding 
was increased and, for the first time, a portion of the 
federal independent living funds could be used for 
room and board for young people ages 18 to 21 who 
were leaving foster care. Young people formerly in fos- 
ter care played an important role in the enactment of 
the Chafee program and continue to be involved in 
getting it implemented in the states. (See the article by 
Massinga and Pecora in this journal issue.) 

Preventive Services 

Gaps in preventive services also gained attention in the 
1990s. Until that time, only limited funding had been 
provided to support families before they came into 
contact with the child welfare system; to offer alterna- 
tives to placement for families in crisis, when children 
could be kept safely at home; or to assist with safe 
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■ For the first time in federal law, ASFA made explicit that a child’s 
health and safety must be paramount in decision making.... 


reunification for children who were placed in foster 
care. In 1993, in response to claims that the open- 
ended federal funding for children in foster care actu- 
ally created an incentive to place children in foster care 
and keep them there, Congress created the Family 
Preservation and Support Services Program. 11 In addi- 
tion to offering services to help keep children safely at 
home and prevent unnecessary foster care placements, 
the program offered services to assist both children in 
foster care and those moving to adoptive families. 12 
Under the program, states were required to engage the 
community in a broad-based planning process to 
determine the right mix of services and supports for 
children and families. In an attempt to further increase 
preventive services, the next year Congress authorized 
the Child Welfare Waiver Demonstration Program, 
which gave states the flexibility to use existing federal 
funding streams for prevention. 13 

Race and Ethnicity 

Concerns about delays in permanence for children of 
color, and controversy over transracial adoptions, 
resulted in passage of the Multiethnic Placement Act 
(MEPA) in 1994. 14 Until then, debates about national 
foster care policy had paid relatively little attention to 
racial discrimination (except regarding American Indi- 
an children). MEPA codified federal court interpreta- 
tions of civil rights laws, which protected children 
being served by federally assisted child welfare pro- 
grams from discrimination based on race and national 
origin. MEPA prohibited agencies that receive federal 
funding and are involved in foster care or adoptive 
placements from discriminating in such placements. It 
prohibited them from categorically denying any person 
the opportunity to become an adoptive or foster par- 
ent “solely” on the basis of race, color, or national ori- 
gin, and from delaying or denying the placement of a 
child “solely” on the basis of the race, color, or nation- 
al origin of the adoptive or foster parent, or the child, 
involved. MEPA clarified that in determining a child’s 
best interests, however, agencies may consider the 
child’s cultural, ethnic, or racial background and the 
capacity of the foster or adoptive parents to meet the 
needs of a child of this background. In other words, 


race, ethnicity, and culture could be a factor, but not 
the sole factor, in individual placement decisions. 

Subsequently, in 1996, Congress repealed several 
provisions of MEPA when it enacted the Interethnic 
Adoption Provisions. 15 These amendments prohibit- 
ed the consideration of race, ethnicity, and culture in 
determining a child’s best interests. They also sub- 
jected states and other entities to specific fiscal penal- 
ties if they discriminated, and they retained a MEPA 
provision that allowed individuals to sue states or 
agencies if they believed they were victims of discrim- 
ination. Despite these changes, Congress maintained 
MEPA’s provision requiring child welfare service pro- 
grams to diligently recruit potential foster and adop- 
tive families that reflected the ethnic and racial 
diversity of those children needing foster and adop- 
tive homes (although specific funds for this purpose 
have never been provided). 

Adoption and Safe Families Act of 1997 

Increased concerns about children languishing in fos- 
ter care without permanent families, and failed 
attempts in 1995-96 to block grant federal child wel- 
fare programs, prompted Congress to seek better ways 
to comprehensively address the many problems plagu- 
ing child welfare systems. Shortening children’s stays in 
foster care and reducing the number of children wait- 
ing to be adopted were Congress’s key concerns. The 
resulting legislation, ASFA, once again highlighted the 
importance of permanence for children and under- 
scored that foster care should be only a temporary 
alternative for abused and neglected children. 16 ASFA 
influenced foster care in several specific ways described 
further below. (See Figure 1 . ) 

Expedited Timelines for Decision Making 

ASFA emphasized that foster care is intended to pro- 
vide a safe and temporary way station while children 
prepare for permanent homes. The act required per- 
manency hearings to be held no later than 12 months 
after a child entered foster care (6 months earlier than 
was required under the prior law). With certain excep- 
tions, it also required states, for the first time in feder- 
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Figure 1 

Changes in Foster Care Resulting from the Adoption and Safe Families Act of 1997 

Expedited timelines 
for decision making for children 



in foster care 


Increased accountability 
by requiringthe tracking of 
outcome measures 


Increased attention to the 
safety 

of children in foster care 

Expanded services 
to include reunification 
and adoption promotion activities 

Adoption and 
Safe Families Act 
(ASFA) 

Clarified what constitutes 
“reasonable efforts” 
on behalf of children in foster care 

Provided new incentives for 
adoption 

Formally recognized 
kinship care 
as a permanency option 

Eliminated 

“long term foster care” 
as a permanent placement 


al law, to initiate termination of parental rights pro- 
ceedings when a child had been under state responsi- 
bility for 15 of the previous 22 months. 

The exceptions to this expedited timeline included: 
1) when the child was in the care of a relative; 2) when 
the state agency documented a compelling reason why 
filing the petition for termination of parental rights was 
not in the best interests of the child; and 3) when the 
state agency had not provided to the child’s family, 
consistent with the time period specified in the case 
plan, the services the state deemed necessary to safely 
return the child home. Subsequent AS FA regulations 
emphasized that these exceptions could be invoked 
only on a case-by-case basis and that the permanency 
efforts had to be continued, even when such excep- 
tions were invoked for termination of parental rights. 17 
ASFA required the continued scrutiny of permanency 
plans until the child was in a permanent home. 

Attention to Safety 

For the first time in federal law, ASFA made explicit 
that a child’s health and safety must be paramount in 
decision making about the initial removal of the child 


from the home, his or her return home, and the care 
received in foster care or in another permanent family. 
Specific provisions to ensure the safety of children in 
foster care included requiring states to develop stan- 
dards to protect the health and safety of children in 
foster care and requiring that states check the criminal 
records of both foster and adoptive parents as a con- 
dition of federal foster care and adoption funding. The 
law also required that foster parents and other care- 
givers be given an opportunity to speak at any court 
hearings involving children in their care. This require- 
ment was specified, in part, to allow caregivers to chal- 
lenge the quality of services provided by agencies to 
children in care. In an attempt to comply fully with 
ASFA requirements and to ensure that children in rel- 
ative foster care receive the same protection as other 
children, the regulations clarified that states cannot re- 
ceive federal reimbursement for children in foster homes 
until and unless those homes are fully licensed. 18 

Clarification of “Reasonable Efforts” 

ASFA clarified that nothing in federal law requires a 
child to remain in or be returned to an unsafe home, 
and the act included examples of when it might be 
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“unreasonable” to reunify children with their fami- 
lies. 19 ASFA also specifically required that, when a child 
cannot be reunified safely with family members, rea- 
sonable efforts must be made to place the child in a 
timely manner in accordance with the child’s perma- 
nency plan. The law also sought to expedite perma- 
nence by clarifying that such reasonable efforts to place 
a child for adoption or with a legal guardian may be 
made concurrently with efforts to reunify a child with 
botii parents. 

Elimination of Long-Term Foster Care 

In ASFA, Congress eliminated the earlier statutory ref- 
erence to “long-term foster care” as a permanency op- 
tion for a child. The act specified that appropriate 
permanent options should include placements with a 
fit and willing relative, a legal guardian, or in another 
permanent living arrangement, in addition to safe 
return home or adoption. Subsequent ASFA regula- 
tions underscored the importance of statutory require- 
ments for permanency options beyond long-term 
foster care. 

Formal Recognition of Kinship Care 

ASFA explicidy recognized placements with “fit and 
willing relatives” or legal guardians as acceptable 
permanency options for children in foster care. As 
mentioned earlier, it also allowed the state to exempt a 
child living with a relative from the requirement for ini- 
tiating termination of parental rights proceedings. In 
addition, ASFA required a report on kinship care. The 
report, prepared by the secretary of the U.S. Depart- 
ment of Health and Human Services (DHHS) in 
consultation with a national Kinship Care Advisory 
Panel, recognized the importance of relative caregivers 
in caring for children in foster care and in expediting 
children’s exit from foster care. 20 

New Incentives for Adoption 

ASFA authorized funding for incentive payments to 
states to increase the number of adoptions of children 
in foster care. States that increase their adoptions over 
an established baseline are eligible for $4,000 for each 
child who is adopted from foster care and $6,000 for 
each child with special needs who is adopted from fos- 
ter care, but only for adoptions above the baseline. 21 
More than 230,000 children were adopted from foster 
care from 1998 to 2002, more than the previous two 


years combined. 22 To date, every state in the country 
has received an incentive payment for at least one of 
the years in which the adoption incentive has been 
offered. Unfortunately, the dollars that Congress 
appropriated for the incentive payments have not kept 
up with the increases in adoptions, and as this article 
goes to press, changes in the adoption incentive pro- 
gram, which has to be reauthorized, are pending 
before Congress. 23 

Expanded Services 

In addition to the family support and family preserva- 
tion services states were already providing to foster and 
adoptive parents, as well as birth families, ASFA and 
accompanying guidance specifically required states to 
expand their services to two additional categories — 
time -limited reunification services and adoption pro- 
motion activities — and to spend at least 20% of their 
funds from the newly named Promoting Safe and Sta- 
ble Families Program on each of these categories. 24 At 
the same time, funding for the overall program was 
increased only slightly. As a result, many communities 
perceived the new focus on adoption to undercut the 
earlier emphasis on family support and prevention, 
even though funds in each of the categories could be 
used for services for children in foster care. Unfortu- 
nately, until now it has been difficult to know just how 
these program funds are being used, especially given 
the overlapping definitions of the four program activi- 
ties. Beginning in 2003, however, DHHS is required 
to submit a biennial report that includes funding levels 
and effectiveness, by program category. 25 

Increased Emphasis on Accountability 

ASFA required DHHS to establish outcome measures 
to track state performance in protecting children, to 
issue an annual report on state performance, and to 
develop a performance -based incentive system to pro- 
vide federal child welfare, foster care, and adoption- 
assistance payments. Three annual reports on 
outcomes have been issued, 26 but challenges remain in 
establishing outcomes that can be measured accurately 
and in assessing states’ progress in meeting them. For 
example, some child welfare administrators and 
researchers have criticized the fact that outcome per- 
formance measures are assessed based on point-in-time 
data that biases the results and could lead to solutions 
with littie real benefit to the children involved. They 
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maintain that cases must be tracked using comparable 
data over time to accurately gauge progress. 27 Further 
attention is needed to improve both the outcomes 
used and the manner for assessing them. 

ASFA also prompted DHHS to move forward with 
an important new initiative for reviewing states’ per- 
formance: the Child and Family Service Review. In 
1994, Congress had mandated a review of states’ per- 
formance in the delivery of services to children and 
families who come to the attention of the child wel- 
fare system. Under ASFA, it was clarified that the goal 
of this review process is to assess states’ actual out- 
comes for children and families and to determine 
states’ conformity with federal legal requirements 
using a more comprehensive, hands-on assessment 
process than was previously required (see Box 1). 


The reviews are to be conducted over three years, with 
32 states completed by the end of 2002 and all states 
completed by March 31, 2 004. 28 To date, no state has 
been found in conformity with all outcomes and/or 
systemic factors, and all are developing program 
improvement plans. 29 A number of states that already 
have had reviews have maintained the teams and the 
processes used in the reviews in order to provide ongo- 
ing assessments of their child welfare activities. 

The Role of the Courts 

In the policy framework discussed above, the courts 
play an important and often overlooked role in help- 
ing achieve safety and permanence for children in fos- 
ter care. The courts are called upon to review the 
status of children in foster care, hold dispositional 
hearings, and promote permanent placements. The 


Box 1 

The Child and Family Service Reviews 

The Child and Family Service Reviews, mandated by Congress in 
1994, provide a comprehensive look at a state’s ability to deliver 
services that lead to improved outcomes for children and families 
consistent with federal law. The reviews provide an opportunity to 
assess state performance broadly with input from a range of 
stakeholders and enhance states’ ability to assist children and 
families to achieve safety, permanency, and well-being outcomes. 

The reviews include a statewide assessment and an in-depth 
review of up to 50 cases of children in the state's child welfare 
system. The process includes reading case records and inter- 
viewing children and families, caseworkers, foster parents, serv- 
ice providers, and other key stakeholders involved with the 
children and families. After both parts of the review are complete, 
the U.S. Department of Health and Human Services determines 
whether a state has achieved substantial conformity on a series 
of outcomes and systemic factors. States that are approved will 
be reviewed again in five years, unless problems are identified 
earlier. States that are not operating in conformity with federal 
law are given the opportunity to develop a program improvement 


plan (PIP) to address the problem areas. States have up to two 
years to address problems before any fiscal penalties are 
imposed. States can get federally supported technical assistance 
for the development and implementation of PIPs. 

A number of the outcomes examined in the reviews specifically 
address the status of children in foster care. For example, reviews 
look at the stability of foster care placements and the frequency 
of children’s reentry into foster care. They also assess the conti- 
nuity of family relationships and connections that are preserved 
for children in foster care. Specific indicators include the proxim- 
ity of the foster care placement to the child’s home, placement 
with siblings, visits with parents and siblings, and other ways to 
preserve family and community connections and relationships. 
Reviews look at the educational, physical, and mental health 
needs of children in foster care. They also examine systemic fac- 
tors that impact children in foster care, such as statewide infor- 
mation systems; case reviews; quality assurance; training; 
services and community responsiveness; and licensing, recruit- 
ment, and retention of foster parents. 


Source: 45 CFR 1355.31-37. For more information about the Child and Family Service Reviews, visit the Children's Bureau Web site at 
http://www.acf.hhs.gov/programs/cb/cwrp/cfsr.htm. 
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nature and quality of the hearings and legal represen- 
tation of the parties; the timelines; the thoroughness 
of decisions; and court staffing, technology, and train- 
ing all profoundly influence whether existing laws are 
appropriately implemented to meet the individual 
needs of children and families. Often, the extent of the 
services a child and family receive and how quickly a 
child achieves a successful return home or placement 
in another permanent setting depend most heavily on 
the courts. Because of the courts’ key responsibilities 
in ensuring safety and permanency for children, poli- 
cymakers have increasingly recognized the importance 
of increasing the capacity of child welfare courts to 
carry out already-established legislative goals. More- 
over, individual court decisions and impact litigation 
intended to bring about broader systemic reforms 
have played a formative role in the development of 
national foster care policy. 

Increasing the Capacity of the Courts 

AACWA envisioned a major role for the courts in review- 
ing the status of children in foster care, holding dispo- 
sitional hearings, and promoting permanent placements, 
but it provided no funds directly to the courts. Recog- 
nizing the importance of enhancing the capacity of the 
courts to help support both safety and permanence for 
children in foster care, various initiatives followed. 

After AACWA was passed, the National Council of 
Juvenile and Family Court Judges established the Per- 
manency Planning for Children Project, which con- 
ducted extensive training on the act and helped 
establish permanency planning task forces in many 
states. 30 Then in 1993, for the first time, Congress pro- 
vided targeted funding for court improvements as a 
set-aside in the Family Preservation and Support Ser- 
vices Program, which has continued to the present. 31 
In the Court Improvement Program, funds are 
specifically intended to help courts conduct assess- 
ments of their effectiveness in implementing federal 
child welfare statutes and improving the handling of 
the cases of children involved in foster care and adop- 
tion. Funding of $5 million was provided for the first 
year and $10 million a year for subsequent years; addi- 
tional discretionary funds were subsequently provid- 
ed. 32 Currently, all 50 states, the District of Columbia, 
and the Commonwealth of Puerto Rico participate in 
the Court Improvement Program. 33 


In a number of states, the funds for courts have stimu- 
lated important activities that have made courts more 
responsive to children who enter foster care and need 
services and permanent placements. 34 For example, in 
Colorado, the Court Improvement Program has 
focused on the implementation and evaluation of die 
Expedited Permanency Planning Program, which re- 
quires that permanency planning hearings for children 
under six years of age be held within six months of 
placement. Colorado achieved statewide implementa- 
tion in 2001 and has found that the program’s approach 
toward expedited permanency has had a beneficial 
effect on permanency not only for targeted children 
under age six but for older children as well. In the Dis- 
trict of Columbia, funds from the Court Improvement 
Program were used to complete a child protection 
mediation program for child abuse cases. The program 
has since been expanded to include neglect cases, and 
courts presently assign half of all cases to mediation. 
Also, in Cook County, Illinois, a Parent Education 
Program was created to inform parents involved in the 
dependency system about court procedures. 

Other efforts to improve the courts are also underway. 
For example, with funding from the Child Victims 
Act, 25 model courts have been established to 
improve the handling of abuse and neglect cases. 35 
The Strengthening Abuse and Neglect Courts Act 
included provisions to strengthen courts’ ability to 
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track cases and to address the backlogs of children in 
care, although it has been a struggle to get these pro- 
visions funded. 36 Finally, the passage of ASFA rein- 
forced the idea that, if the goals of ASFA are to be 
realized for children in foster care, courts and child 
welfare agencies must collaborate more closely. ASFA 
leaves to the courts the final determination of when it 
is or is not reasonable to provide preventive and 
reunification services to families and whether and 
when termination of parental rights is in the best inter- 
est of the child. Similarly, in order for states to qualify 
for ASFA adoption incentive payments, courts must 
act to finalize adoptions so that the adoptions can be 
counted in a state’s consideration for ASFA’s adoption 
incentive payments. 

Impact of Court Decisions and Reform Litigation 

Federal and state case law has helped define the bound- 
aries of the rights of children in foster care, as well as 
those of their birth parents, foster parents, and relative 
caregivers. Legal advocates have also relied upon the 
courts to enumerate the specific responsibilities of the 
state agencies that oversee children in foster care and, 
increasingly, to maintain continuing judicial and 
administrative oversight over state child welfare agen- 
cies that have systematically failed to meet these chil- 
dren’s needs. Although some of these legal challenges 
have clarified roles and strengtiiened the obligations of 
states, others have not. 

Parental Rights 

Recent statutory and administrative emphasis on expe- 
diting permanence for children in foster care must be 
understood in the context of a constitutional frame- 
work that was largely designed to protect the rights of 
parents. Decisions about the circumstances under 
which children may be removed from their parents and 
placed in state -supervised foster care raise constitu- 
tional as well as policy questions. The Due Process 
Clause of the Fourteenth Amendment provides that no 
state shall “deprive life, liberty, or property without 
due process of law.” 37 The Supreme Court has long 
established that the Due Process Clause provides 
“heightened protection” against government interfer- 
ence with certain fundamental rights and liberty inter- 
ests, 38 the oldest of which is the fundamental liberty 
interest of parents “in the care, custody, and control of 
their children.” 39 


Parental rights are not absolute, however. The Supreme 
Court has held that a state may interfere with parental 
and other fundamental rights, but only when there is a 
“compelling government interest” in doing so. 40 The 
court has defined a sufficiently compelling interest to 
include state intervention to prevent serious harm to 
children. 41 Although the specific procedures for a 
child’s removal and foster care placement have been 
left largely to the states, federal law requires certain 
protections for those children who are eligible for fed- 
erally funded foster care and related services. 42 As the 
court recentiy explained, “so long as a parent ade- 
quately cares for his or her children (i.e. is fit), there 
will normally be no reason for the state to inject itself 
into the private realm of the family to further question 
the ability of that parent to make the best decisions 
concerning the rearing of those children.” 43 

System Reform 

Over the past 20 years, legal advocates in many states have 
used litigation in the form of class-action suits and other 
legal challenges against child welfare agencies to try to 
bring about more systemic changes for children in foster 
care. Such litigation has often resulted in highly specific 
court remedies and, in some cases, ongoing judicial over- 
sight of the agencies administering the court orders. Class- 
action litigation has challenged almost every aspect of fos- 
ter care and the child welfare system generally, 44 including: 

I the grounds for a child’s removal and placement in 
foster care, 45 

I the state’s failure to assign workers to foster care 
cases in a timely manner, 46 

) the state’s failure to develop and implement a level-of- 
care assessment for appropriate foster care placements, 47 

) the state’s use of race as a criteria in placement, 48 

I the state’s failure to provide adequate services to 
children and families in foster care, 

) the length of time children spend in care, 49 

I visitation procedures for children in foster care, 
including appropriate visitation with siblings 50 and 
biological parents, 51 and 
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■ The need to track the health status of children in foster care is 

another challenge that has yet to be comprehensively addressed in 
national policy efforts. 


► the state’s failure to address the needs of special 
populations of children in care, including children 
living with kin, 52 children with disabilities in foster 
care, 53 children in institutional foster care, 54 undocu- 
mented children in foster care, 55 young children in 
group foster care, 56 and children entering foster care 
from families where there has been domestic violence. 57 

Most of the class- action lawsuits have ended in consent 
decrees, which the attorneys for the children and/or 
families must then implement together with the state 
or local child welfare agency staff It is also increasing- 
ly common to bring in a special master or an expert 
panel to assist with the reforms. While in some states 
such decrees have helped generate increased resources 
for reforms and prompted important progress for chil- 
dren, class- action litigation is not without controversy. 
Some critics argue that the often long-drawn-out legal 
actions unnecessarily deplete resources for foster care 
systems that are already in short supply, resulting in 
even poorer service delivery to children in foster care. 
They also contend that community leaders and child 
welfare experts must be brought in to the litigation 
process early, and that litigation must be used in con- 
cert with other advocacy strategies (such as education 
of birth and foster parents, and agency training) to 
effectively achieve broader systemic reforms. 58 

Impact of Other Policy Areas on 
Foster Care 

Given the fact that the foster care system often serves 
as a last resort for families struggling to meet their chil- 
dren’s basic and special needs, it is not surprising that 
changes in policy areas other than child welfare can 
have a significant impact on foster care and the children 
and families the foster care system serves. For example, 
welfare policy, policies affecting immigrant children, 
and policies concerning access to health care all have a 
major influence on the foster care system. A reduction 
in Medicaid funding could bring about changes in eli- 
gibility or benefits that could directly result in more 
children going into foster care or could impact the 


services available to those in care. Other policies affect- 
ing foster children include those concerning substance 
abuse, mental health, domestic violence, housing, and 
taxation. 

Welfare Policy 

The welfare reform legislation passed in 1996, the Per- 
sonal Responsibility and Work Opportunity Reconcili- 
ation Act (PRWORA), 59 has had a mixed effect on the 
policy framework for foster care. On the positive side, 
it offered the promise of new funds that could be lever- 
aged to keep children out of foster care. Under a new 
program, Temporary Assistance for Needy Families 
(TANF), federal funds can be used for any activities 
consistent with the program’s broad purposes. As a 
result, a number of states have reported using TANF 
funds for activities traditionally considered to be child 
welfare services, such as home visiting programs and 
other parenting support and prevention programs 
designed to keep children out of foster care. A number 
of states have used TANF funds to support kinship care 
families, so that the children they are raising can stay 
with them and out of foster care. (See the article by 
Geen in this journal issue.) 

Under the new law, states also are allowed to use 
TANF dollars for activities previously funded by the 
Emergency Assistance program, which include foster 
care as well as a range of crisis intervention services to 
prevent children from entering care. Unfortunately, 
some states that have used TANF funds for foster care 
and odier child welfare services have used the funds to 
replace rather than to expand state child welfare expen- 
ditures. This situation has raised concerns about the 
impact on families and foster care should TANF funds 
in these states suddenly have to be diverted to assist 
with growing TANF caseloads. 

At the same time changes in the welfare law increased 
the flexibility of TANF funds and made them more 
available for child welfare services, these changes also 
intensified the fiscal pressures already on foster care. For 
example, the law limited the pool of children in foster 
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care eligible for federal assistance by basing future eligi- 
bility for the federal foster care program on the TANF 
income and resource rules in place on July 16, 1996, 
without adjusting for inflation or taking into account 
future expansions in TANF eligibility requirements. 60 
This provision limits federal assistance for foster care to 
children from very poor families, and states are finding 
that they have to increase their own contributions to 
foster care for children who would previously have 
been eligible for federally reimbursed foster care. 

The enactment of TANF also raised concerns that 
more and more children might need foster care as 
alternative supports declined and that, without TANF 
available to support reunification efforts, children 
would remain in foster care longer. But little is yet 
known about the interaction between TANF and child 
welfare. Although initial reports from the states raise 
red flags, the real impact remains to be seen, as more 
families lose benefits due to lifetime limits on TANF 
eligibility, economic conditions worsen, and pressures 
on families increase. 61 

Policies Affecting Immigrant Children 

PRWORA also substantially restricted the access of 
many immigrant families to a range of federal public 
benefits, including federally funded foster care, adop- 
tion assistance, and independent living services. 62 Only 
citizen and “qualified” immigrant children (generally 
those entering the country prior to August 1996, 
when the legislation was passed) are now eligible for 
federal foster care benefits. Although state and local 
funds may still be used to cover the cost of foster care 
for those immigrant children who no longer qualify for 
federal assistance, there is concern that the new limita- 
tions have had a chilling effect on immigrant children 
in foster care and that parents and extended family 
members may be more reluctant to approach state 
agencies for help when a child’s safety is threatened. 63 
Also, advocates are concerned about the quality of 
services available to immigrant children already in fos- 
ter care. In some instances, language barriers and cul- 
tural differences make communication between 
immigrant families and their foster care caseworkers 
challenging. For example, a needs assessment of one 
community’s immigrant families involved in child wel- 
fare found that immigrant families were denied access 
to translators and to basic benefits based on their 


immigration status, resulting in longer stays in foster 
care for immigrant children. 64 

Health Care Policy 

The health care needs of children in foster care have 
been well documented over the years. 65 Children 
whose foster care is federally reimbursed have been 
automatically eligible for Medicaid since 1980, and 
since ASFA, all children in foster care must be provid- 
ed with health insurance, either through Medicaid or 
through a state-funded Medicaid replacement program. 

Unfortunately, eligibility for health insurance coverage 
alone is not sufficient to address the health care prob- 
lems facing children in foster care. A number of enroll- 
ment and service barriers that impact all families 
applying for health insurance under Medicaid may be 
especially problematic for foster families. These barriers 
include the difficulty in finding health care providers 
who will accept Medicaid (due to the program’s low 
payment rates, burdensome administration require- 
ments, and inefficient payment systems) and ensuring 
continuity of care, especially when foster children are 
moved frequently from one neighborhood or commu- 
nity to another. A recent study in three large states 
found that children in foster care had less continuous 
Medicaid coverage dian children receiving Supplemen- 
tal Security Income (SSI) benefits or adoption assis- 
tance. 66 Moreover, the study found that children in 
foster care were more likely than otiier children receiv- 
ing Medicaid to have a mental health or substance 
abuse condition, making their lack of access to health 
care particularly detrimental. 

Another significant problem for children in foster care 
has been their inability to retain Medicaid when they 
leave care, thus leaving their physical and mental health 
needs unmet. The three-state study mentioned above 
found that between one-third and one-half of children 
lost Medicaid coverage when they left foster care. Most 
likely they were left with no health insurance. Although 
children who leave foster care to return home have no 
guarantee of continuing Medicaid eligibility, federal 
Medicaid regulations require that children who have 
been categorically eligible for Medicaid (as are most 
children in foster care) cannot be cut off until a deter- 
mination is made that they are not eligible for Medic- 
aid under other eligibility guidelines. 67 States also have 
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the option of providing 12 months of continuous cov- 
erage to children enrolled in Medicaid to ensure better 
continuity of care. In states that choose that option, 
children in foster care would be eligible for the full 12- 
month period, even if they were to leave foster care 
before the 12 months ran out. 68 Some children who 
leave care may also be eligible for the State Children’s 
Health Insurance Program (SCHIP). 69 In addition, the 
Foster Care Independence Act of 1999 allows states to 
extend Medicaid to youths ages 18 to 21 who are 
transitioning from foster care. 70 As of the end of 2002, 
however, only eight states had taken advantage of this 
option. 71 

The need to track the health status of children in fos- 
ter care is another challenge that has yet to be compre- 
hensively addressed in national policy efforts. Although 
federal law does specify that a foster child’s case plan 
must include the health records of the child, there is 
currentiy no requirement that the information be 
shared with foster parents or other care providers who 
are responsible for the daily supervision of children in 
foster care. Nevertheless, some states have developed 
progressive ways to track the health care of children in 
foster care (such as through the use of electronic 
“health passports”), and others are making creative use 
of funds from Medicaid and SCHIP to expand assis- 
tance to vulnerable children in foster care and tiieir 
families. 72 

Attention to the special health and other needs of chil- 
dren with disabilities in foster care also continues to be 
a problem. In 1996, after Congress cut back SSI for 
children and others with disabilities, the cost of care for 
large numbers of foster children in some states shifted 
from the federal SSI program to state foster care budg- 
ets. There also have been court challenges to some 
state laws that allow states that receive SSI for children 
in foster care to reimburse themselves for the current 
costs of foster care for these children. In February 
2003, however, the U.S. Supreme Court ruled that a 
state was allowed to use children’s SSI benefits to reim- 
burse itself, noting that this allowance increased the 
likelihood that states would identify children as SSI eli- 
gible, pursue SSI for them, and act as representative 
payees for them when otiiers were not available to play 
that role. 73 


Policies on Substance Abuse, 

Mental Health, and Domestic Violence 

Children whose parents abuse drugs and alcohol are 
almost three times more likely to be neglected tiian 
children whose parents do not. 74 An estimated 40% to 
80% of children in foster care are from families with 
substance abuse problems. 75 It is estimated that nation- 
ally, 1 in every 10 children and adolescents suffers from 
mental illness severe enough to cause some level of 
impairment; yet, in any given year, only 1 in every 5 
children receives mental health services. 76 Studies have 
demonstrated that children in foster care have higher 
rates of emotional problems than children witii similar 
backgrounds who are not in foster care. 77 Domestic 
violence is also a serious problem for children in foster 
care and their families. It is estimated that child mal- 
treatment and domestic violence co-occur in an esti- 
mated 30% to 60% of families where there is some 
additional form of family violence. 78 

Although more attention has been paid to the prob- 
lems of substance abuse, mental health, and domestic 
violence over the past several years, 79 targeted legisla- 
tive initiatives have not been enacted, leaving many 
states without appropriate screening and assessments, 
comprehensive treatment, and training for foster care 
workers and others. Without appropriate services and 
treatment, children are more likely to be placed in fos- 
ter care and to stay there for longer periods. The lack 
of services and treatment stalls permanency decisions in 
those cases when judges are reluctant to pursue termi- 
nation of parental rights without such help being 
offered first. For example, in one recent study, two- 
thirds of the states reported that the lack of appropri- 
ate services provided to the parent soon after the child 
entered care, particularly substance abuse treatment, 
was a significant barrier to prompt permanency deci- 
sions. 80 In some situations, children are returned home 
without the proper identification of substance abuse, 
mental health, or domestic violence problems. When 
these problems reoccur, children are often returned to 
foster care. 

Currendy, there are no federal laws that specifically 
address links between child welfare and substance abuse, 
mental health, and/or domestic violence problems, 
although several laws have been proposed. 81 Neverthe- 
less, a handful of states have used the waiver authority 
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available under the Child Welfare Demonstration Waiv- 
er Program to respond more creatively to these prob- 
lems. 82 Delaware, 83 Illinois, 84 and several other states 
are addressing the need for substance abuse treatment. 
Connecticut and Washington are using waivers to 
expand treatment options and better coordinate servic- 
es for youths in foster care with mental health prob- 
lems. 85 Though not using the waiver, Arizona and 
Maryland have passed legislation that increases re- 
sources for substance abuse and child welfare agencies 
to jointly seek comprehensive treatment for parents 
whose substance abuse is a barrier to preserving or 
reunifying dieir families. In six communities across the 
country, federally supported pilot activities designed to 
strengthen the link between child welfare agencies, 
domestic violence organizations, and the courts are 
underway, encouraging these systems to focus togeth- 
er on helping both child and adult victims of domestic 
violence and child abuse when tiiese problems co-occur. 86 

Housing Policy 

In response to the growing recognition of the link 
between housing problems and children in the child 
welfare system, the Family Unification Program was 
created in 1990 to provide special accommodation, on 
a small scale, to meet the housing needs of children at 
risk of placement in foster care due to homelessness or 
other housing problems. 87 Under the program, a small 
number of Section 8 vouchers are set aside to allow 
local housing authorities and child welfare agencies to 
offer housing assistance to those families whose chil- 
dren are at risk of placement in foster care or are 
preparing to return to their families from foster care, 
and for youths aging out of foster care. 88 Unfortunate- 
ly, however, the Section 8 vouchers that are currently 
set aside for the program are not nearly enough to 
serve die growing numbers of families in need. 89 

Federal Tax Policy 

Federal tax policy also impacts the foster care system, 
as foster parents, relative caregivers, and adoptive par- 
ents may be eligible for tax exemptions, deductions, or 
credits that could help to stretch their incomes. For 
example, some caregivers will be able to claim the chil- 
dren in their care as dependents, provided their rela- 
tionship to the child, their living arrangements, and 
the amount they have contributed to the child’s sup- 
port make them eligible. 90 In addition, tax legislation 


enacted in 2001 enables some caregivers to qualify for 
the earned income tax credit (EITC), which provides 
a tax refund to low-income workers, including those 
who earn too little to pay income taxes. 91 The 2001 tax 
legislation also expanded the child tax credit — which 
provides a $600 credit for each of a taxpayer’s qualify- 
ing children, including “eligible foster children” — and 
made a portion of the credit refundable for families 
with incomes over $10, 000. 92 An additional $400 
credit was added in 2003. 93 Finally, the 2001 legisla- 
tion expanded the adoption tax credit to provide extra 
financial support to offset certain expenses that foster 
and other families may incur in adopting children. 94 

Recommendations for Future 
Policy Reform 

The impetus for the reforms in the foster care and the 
child welfare policy framework has been consistent 
over the years, with major policy changes being driven 
by the same four concerns: children languishing in 
care, child safety, the adequacy of services, and system 
accountability (see Box 2). Despite improvements, 
child welfare systems across the country are still in cri- 
sis, and barriers to reform remain. Why are more than 
550,000 children currently in foster care? Why has 
there been so little progress in getting children and 
families the help they need? What are the barriers to 
real reform for these children? It is difficult to talk 
about reform of foster care without addressing reform 
of the broader child welfare system. Foster care is a key 
piece, but just one of many pieces, in the continuum 
of services and supports that must be in place as com- 
munities work to find safe and stable families for mal- 
treated children. 

Eliminating Child Poverty 

Any serious effort to strengthen the policy framework 
for child welfare and foster care first must acknowledge 
the overriding importance of eliminating child poverty. 
Poor children are more likely than higher-income chil- 
dren to be reported as abused and neglected. Because 
of the enormous stresses on their families, families’ 
difficulties in obtaining appropriate services such as 
health care and housing, and families’ increased inter- 
action with public systems, these children are more 
likely to come to the attention of the child welfare sys- 
tem. Poor children are also disproportionately children 
of color, who are overrepresented in the child welfare 
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Box 2 

The Impetus for Reform 

I Children Who Languish in Care. When the Adoptions Assis- 
tance and Child Welfare Act (AACWA) was enacted in 1980, pol- 
icymakers made frequent reference to evidence that children 
who remained in care for at least 18 months were likely to 
remain there for long periods. Policymakers also noted the 
harms that occur to children when they are denied the stabili- 
ty and sense of permanence that they need. Similarly, as the 
Adoption and Safe Families Act (ASFA) was being considered in 
1997, policymakers voiced great concern about the more than 
100,000 children lingering in foster care without permanent 
homes and the need to expedite permanency decisions on their 
behalf. At the same time, others criticized the implementation 
of certain aspects of the earlier law, particularly the “reason- 
able efforts” provision, which they asserted was hampering 
efforts to place children in permanent homes. 

I Concerns about Safety. In enacting AACWA, Congress required 
that “reasonable efforts” be made to prevent unnecessary fos- 
ter care placements and to reunify families. In emphasizing 
“reasonable” efforts, the act maintained that children could 
nevertheless be removed from their homes immediately — 
without the prior provision of preventive services, if neces- 
sary — to protect them from dangerous situations. 
Policymakers did not want to put children in situations that 
would compromise their safety. ASFA codified this policy when 
it stated for the first time in federal law that a child’s health and 
safety are paramount in any decision made about his or her 
care and provided examples of when efforts to prevent place- 
ments or reunify families might be “unreasonable.” 


I Inadequate Services. Congress has chosen to maintain the 
original federal design of the foster care system, whereby the 
bulk of funds are designated for out-of-home-care (and only for 
eligible poor children). But Congress has made significantly 
fewer investments in services to keep children safe and to pre- 
vent them from unnecessarily entering foster care; in giving 
children and their families the help they need while children are 
in foster care; or in offering post-permanency supports to chil- 
dren who are returned home, adopted, or placed permanently 
with kin. Similarly, there have been no significant investments 
in the range of specialized services, such as substance abuse 
or mental health treatment, that many families in the child wel- 
fare system need in order to ensure safe, permanent homes for 
their children. 

I Need for Accountability. Both AACWA and ASFA created or 
maintained basic protections for children, such as require- 
ments that states develop individual case plans, conduct peri- 
odic reviews of the care individual children receive, and place 
children in the least restrictive, most familylike setting appro- 
priate to their needs. Both acts also required states to collect 
the data necessary to track children in care and to maintain 
some additional mechanisms for monitoring the care children 
receive. In addition, Child and Family Service Reviews (see 
Box 1) provide new opportunities to monitor state agency 
compliance with federal legal protections for children in fos- 
ter care. 


Sources: Maas, H., and Engler, R. Children in need of parents. New York: Columbia University Press, 1959; Goldstein, 1, Freud, A., and Solnit, A. Before the best interest of 
the child. New York: The Free Press, 1979; Congressional Record, 96th Cong., 2nd Sess., 1980. Vol. 126, pt. 2, S6942; and U.S. House of Representatives, Committee on 
Ways and Means. Social Services and Child Welfare Amendments of 1979. 96th Cong., 1st Sess., 1979. H. Rep. 136. 


system and are more likely to stay in the child welfare 
system for long periods. Advocates, providers, and pol- 
icymakers must pursue reforms that will eliminate child 
poverty and provide all children the health care, early 
childhood experiences, educational opportunities, and 
safe homes that they need to grow and thrive. Achiev- 


ing these goals will have a major impact on the chal- 
lenges facing the child welfare system and the children 
and families it serves. 

With the elimination of child poverty as an overarching 
goal, the driving force behind any future policy reforms 
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■ “One size fits all” is too frequently the solution, despite a policy 
framework that encourages more individualized services. 


in child welfare must be to establish a policy framework 
that will support a child-centered, family-focused, 
community- based approach to keeping children safe 
and in permanent families. Within such a framework, 
several additional policy reforms in the broader child 
welfare system could have a positive impact on the 
future of foster care, as discussed below. 

Redirecting Funding Incentives and 
Increasing Funding Levels 

Major alterations in current funding patterns are need- 
ed to support important reforms such as enhanced 
safety and permanence for children. Although federal 
and state dollars are generally available to keep children 
in foster care, the dollars often are not there to support 
children safely within their own families and prevent 
foster care placements, to serve children in foster care 
and their families, or to move children into permanent 
placements in a timely fashion. Consequently, as noted 
by the Urban Institute, which regularly reviews child 
welfare spending, “The federal system is not in align- 
ment with the goals of protecting children and provid- 
ing stable, permanent placements.” 95 

The federal foster care program provides open-ended 
funding for the room and board of certain eligible 
children in foster care, but only very limited funding 
for the development of alternative services for abused 
and neglected children and their families, both before 
a child must be placed in foster care or after a child 
returns home following placement. As a result, out-of- 
home care is often the easiest option for workers 
besieged with large caseloads and few other resources. 
Moreover, because funding under the federal foster 
care program is generally restricted to room and board, 
it is often difficult to give even those children placed 
in foster care the services and treatment they need. 

According to a recent Urban Institute report, almost 
three times more funds were spent on maintenance 
payments and other services for children in out-of- 
home placements than were spent on other services to 
children and families served by child welfare in the 
home in 2000. 96 At the federal level, at least $5.2 bil- 
lion was spent on out-of-home placements, whereas 


only $1.8 billion was spent on preventive and other 
services. $tate funding followed a similar pattern. 

Though there is agreement about the significance of 
this barrier, there has not been agreement as to how to 
adequately address it. Proposals have ranged from con- 
verting the federal foster care program to a block grant 
and merging it with other federal child protection pro- 
grams to allowing open-ended federal funding for a 
wide range of alternative services for vulnerable chil- 
dren and families. Under the Child Welfare Demon- 
stration Waiver Program, Congress gave states the 
opportunity to use their foster care dollars more flexi- 
bly, and Congress expanded this flexibility even further 
under A8FA. Nevertheless, states generally have not 
opted for waivers for these purposes, in part because of 
complex federal requirements for evaluations and a 
mandate that the initiatives be cost-neutral. 

Further efforts are needed to redirect the funding 
incentives within foster care. The lack of sufficient fund- 
ing at both the federal and state levels for ongoing serv- 
ices for children at risk of entering foster care, those in 
foster care, or those preparing to leave foster care makes 
it impossible for states to fully comply with the expedit- 
ed timelines required by ASFA. Changes must involve 
both increased resources for states and Indian tribal 
organizations and increased flexibility. Any new funding 
patterns must accomplish at least three goals: 

k Expanded services to keep children safely at home, 
to facilitate more timely decisions about reunification 
or other permanent placements, and to prevent chil- 
dren from returning to foster care after they are 
returned to their families, adopted, or placed perma- 
nently with kin. 

k Expanded permanency options for children in care 
through federal support for subsidized guardianship 
programs and enhanced adoption assistance payments. 

k Eligibility for federal foster care funding and related 
services based on children’s risk of abuse or neglect 
rather than their parents’ financial status. 
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Improving the Quality of Care for 
Children and Families 

In too many states, neither the child welfare agencies 
nor the courts have the trained staff, skills, or resources 
necessary to make decisions about the care and treat- 
ment that is appropriate to meet the individual needs 
of children and their families. A recent General Account- 
ing Office report on die implementation of ASFA found 
that judges and other court staff were in short supply, 
training was not available, and judges were somewhat 
reluctant to move forward as quickly as required under 
the law. In particular, the lack of appropriate substance 
abuse treatment programs was identified as a barrier to 
meeting the ASFA timelines for parents . 97 

Some of the biggest service gaps are in the areas of 
treatment and services for the substance abuse, mental 
health, and domestic violence problems that so often 
bring children to the attention of the foster care system 
and keep them there. These gaps exist because of both 
the lack of funding for specialized services and the lack 


of coordination among child-serving systems. They are 
exacerbated by the failure of agencies to engage fami- 
lies and communities as partners in their mission to 
protect children. In one national survey, about one- 
third of state agency administrators cited the lack of 
resources as a barrier to meeting ASFA’s time frames . 98 
The lack of substance abuse treatment for parents and 
the fact that child welfare agencies were dependent on 
outside agencies for needed services were noted as par- 
ticular problems. Often, families are not asked what 
they need or are not treated as partners in helping to 
keep their children safe. Caseloads are overwhelming, 
procedural timelines are tight, and families’ needs are 
complex. “One size fits all” is too frequently the solu- 
tion, despite a policy framework that encourages more 
individualized services. 

Services and supports needed to find adoptive families 
for children in foster care and to ensure that adoptions 
are permanent are also lacking. With ASFA’s new 
emphasis on termination of parental rights, there is 
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serious concern that many more children may end up 
as “legal orphans.” For example, as of September 30, 
2000, some 131,000 children in foster care were wait- 
ing to be adopted; 75,000 of these children had had 
their parental rights terminated and had waited an 
average of almost two years for adoption." Once chil- 
dren are adopted, tiiere is continuing concern that 
they will bounce back into foster care without ade- 
quate postadoption services to ensure that their needs 
are met. Although some states, such as Illinois, have 
comprehensive services in place to address these barri- 
ers, many others do not. 100 

Expanded opportunities are needed to improve the 
quality and appropriateness of the services and the 
care that children and families receive. This improve- 
ment will require attention to the preparation and 
quality of staff, as well as new approaches and re- 
sources for getting children and families what they need. 
At a minimum, specific changes to promote improve- 
ments in this area should include the following: 

I Expanded eligibility for federal foster care training 
dollars for staff in private child welfare agencies, 
courts, and related service agencies that assist chil- 
dren and families who come to the attention of the 
child welfare system. 

► Expanded training for foster parents and other care- 
givers so that they understand their roles in prepar- 
ing children for permanent families, whether they 
will help children return home, care for them per- 
manently, or assist in finding other permanent care- 
givers for them. 

► Fiscal incentives for states to develop and implement 
successful strategies for improving the recruitment 
and retention of staff. 

► Support for joint agency initiatives to develop and 
implement screening and assessment methods and 
comprehensive services and treatment for families 
who come to the attention of the child welfare sys- 
tem and who are struggling with substance abuse, 
mental health problems, or domestic violence. 

► Approaches designed to engage families and 
communities in partnerships with child welfare 


agencies to develop support networks for children in 
communities. 

Increasing Accountability tor Children and Families 

The child welfare system has had to struggle with the 
constant tension between state discretion, federal 
accountability, and die need for enforcement of basic 
protections for children. AACWA included numerous 
protections for children, but beginning in 1989, Con- 
gress imposed a series of moratoriums prohibiting 
DHHS from imposing penalties for noncompliance 
with the protections and other provisions in the law. 
This followed a period of dissatisfaction on all fronts 
with the quality of the reviews being conducted. 

It was not until 1994 that Congress mandated the 
development of a new system to review states’ con- 
formity with the child welfare protections and other 
requirements in federal law, 101 but the new system was 
not implemented in the states until 2001. Between 
1989 and 2001, no regular program monitoring took 
place to ensure that states were appropriately caring for 
children. In 2001, however, the new system of Child 
and Family Service Reviews, with its unique compre- 
hensiveness, inclusiveness, and corrective-action require- 
ments, got underway. This system has potential to 
increase states’ accountability in ensuring the safety and 
permanence of children in the child welfare system, but 
it is not clear that states will have the resources or broad 
buy-in from the community for real change to occur. 

A lack of public will continues to hamper efforts to 
improve the care of these most vulnerable children and 
families. Front-page headlines of horrors done to chil- 
dren do little to maintain public confidence in the child 
welfare system. Policymakers are hesitant to “put 
money into a black hole” or to take the political risks 
that may accompany true reform. Members of the 
broader public brush their hands, shake their heads, 
and decide to leave the mess to child protective servic- 
es agencies. The lack of public outrage and demand for 
appropriate care for these children is also likely rein- 
forced by the community’s broader lack of attention to 
the needs of the families in the system, who are dis- 
proportionately families of color, poor, female-headed, 
and often suffering from numerous complex problems. 
Even when members of the community want to step 
forward, they are not clear how they can help. 
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Increased accountability is needed. It should build on 
the Child and Family Service Reviews and give states 
incentives to increase protections for children; improve 
services and supports for children and families, includ- 
ing those children in foster care; and promptly provide 
permanent families for children dirough reunification, 
adoption, or permanent placements with kinship care- 
givers. Specific changes should include: 

I Funding for Program Improvement Grants to states 
that are committed to achieving the goals in their 
Program Improvement Plans and are engaging par- 
ents; foster and adoptive parents; advocates; and 
representatives of the courts, multiple service agen- 
cies, and other stakeholders in their program 
improvement efforts. 

► A requirement that states document the steps they 
are taking with increased funds to improve outcomes 
for children; enhance the recruitment, retention, and 
training of staff; alter their service-delivery strategies 
to partner with families and engage communities in 
new ways; and address the disproportionate place- 
ment of children of color in foster care. 

► Incentives for states to develop improved administra- 
tive data systems to track the movement of children 
in and out of care. Such systems will help states mon- 
itor children in care over time and know more about 


who the children are, how long they are staying, 
what help they are getting, and what they really need 
to move on to permanent settings without returning 
to foster care. 

I External review bodies in the states, such as foster care 
review boards, child protection review committees, 
and courts, to report regularly to DHHS about bar- 
riers to safety and permanence that they see facing 
children in foster care and the child welfare system and 
to recommend solutions for addressing the barriers. 

In its efforts to address specific concerns facing chil- 
dren in the child welfare system, Congress has repeat- 
edly failed to fully understand the complexity of die 
system and the external and internal services and sup- 
ports needed to fully realize its intended goals for chil- 
dren and families. A policy framework has been 
established, but significant gaps remain in services and 
funding levels and in balancing fiscal incentives. As we 
look forward to improving the quality of life for chil- 
dren and ensuring them safe and stable families, we 
must constantly assess what we are doing and what we 
still need to do to overcome the barriers to reform and 
to implement real change. 


The authors want to thank their colleagues JooTeun 
Chang and Della Hoffman at the Children’s Defense 
Fund for their contributions to this article. 
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Appendix 

Chronology of Major Legislation Impacting Child Welfare 


Legislation 

Provisions Impacting Child Welfare 

Social Security Act, Title IV-B, 1935 

Provided federal funding to states for a broad range of preventive and protective child welfare 
services for abused and neglected children. Authorized grants to states for training and for 
research and demonstration programs on behalf of abused and neglected children. But the focus 
was broad, and funds dedicated to achieving these general goals were very limited. (Referred to as 
the Child Welfare Services Progrm, Part 1 of Title IV-B.) 

Aid to Families with Dependent 
Children (AFDC)-Foster Care Program, 
1961 

Established the first federal foster care program under Title IV-A of the Social Security Act, provid- 
ing federal funds to states to care for children in families receiving Aid to Families with Dependent 
Children (AFDC) who could no longer remain safely in their family homes. (In 1980, this program 
was transferred to a new Title IV-E of the Social Security Act.) 

Juvenile Delinquency and Prevention 
Act, 1974 

Prohibited the placement of abused and neglected children and status offenders (children charged 
with offenses that would not be crimes if the children were adults) in juvenile or correctional 
facilities. 

Child Abuse Prevention and Treatment 
Act, 1974 

Provided limited funding to states to prevent, identify, and treat child abuse and neglect and required 
states to mandate reporting of suspected abuse and neglect to child protective services agencies. 


Title XX of the Social Security Act, 1975 Provided funds to the states for a wide range of social services for low-income individuals, includ- 
ing child abuse and neglect prevention and treatment, and foster care and adoption services. 


Developmental^ Disabled Assistance 
Bill of Rights, 1975 

(Became the Social Services Block Grant in 1981.) 

Required states to establish a Protection and Advocacy System to protect the rights of develop- 
mental^ disabled persons, including children. Required enforcement of specific protections for 
developmental^ disabled persons, including access to appropriate treatment, services, and 
rehabilitation in the least restrictive setting. Also required case plans and periodic reviews, as 
would later be required for all foster care children under AACWA (see below). 


Education for All Handicapped Children Afforded the right to a free, appropriate, public education in the least restrictive educational 
Act, 1975 environment possible to all children with disabilities, including abused and neglected children in 


Indian Child Welfare Act, 1978 

out-of-home placements. Extended to children in foster care the right to allow surrogate parents to 
advocate on their behalf in defining their individualized education plans. (Became the Individuals 
with Disabilities Education Act.) 

Addressed the appropriateness and quality of foster care placements and made it more difficult to 
remove Indian children from their birth families and place them in foster care. Strengthened tribal 
governments’ role in determining the custody of Indian children by specifying that preference 
should be given to placements with extended family, then to Indian foster homes. The act was 
intended to eliminate the risk of Indian children being removed from their families due to cultural 
biases, to increase the likelihood of placements within tribes, and to involve tribal courts, whenever 
necessary, in determining an appropriate placement. Like AACWA that followed it, the act spelled 
out priorities for the placement of children, requiring that a child be placed first with a member of 
his or her family or extended family; second in a home approved by the tribe; third in an Indian 
foster home; or fourth in an institution for children approved by the tribe or operated by an Indian 
organization. 
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Legislation Provisions Impacting Child Welfare 


Adoption Assistance and Child Welfare Established the federal Foster Care and Adoption Assistance Programs in a new Title IV-E of the 


Act, 1980 (AACWA) 

Social Security Act. Continued federal funding for foster care for children from AFDC-eligible 
families, but with enhanced protections to ensure that children entered foster care only after “rea- 
sonable efforts” to prevent placement were made. Provided funds to establish programs and pro- 
cedural reforms in order to serve children in their own homes, prevent out-of-home placement, 
facilitate family reunification following placement, and help pay adoption expenses for children 
with special needs. Required foster care placement in the least restrictive, most familylike setting 
appropriate to a child’s special needs. Required periodic reviews of care, “reasonable efforts” to 
reunify children with families, and dispositional hearings to help move children to permanent fami- 
lies in a timely fashion. Children eligible for federal foster care were made automatically eligible for 
federal adoption assistance payments and for assistance under Medicaid. (This assistance was 
particularly significant for children in foster care because it removed fiscal disincentives for state 
child welfare agencies to move children to adoption.) 

Independent Living Program, 1986 

Established under Title IV-E of the Social Security Act to assist youths aging out of the foster care 
system. Provided grants to states to fund a range of independent living services for children age 16 
and older to ease the transition from foster care to living on their own. 

Family Preservation and Support 
Services Program, 1993 

Established under Part 2 of Title IV-B of the Social Security Act, providing funds to the states for 
family support and planning and services to help communities build a system of services to assist 
vulnerable children and families. In addition to preventing unnecessary foster care placements, 
such services were intended to assist both children in foster care and those moving to adoptive 
families. The new law required states to engage the community in a broad-based planning process 
to determine the right mix of services and supports for children and families. Subsequently, under 
ASFA, the name of the program was changed to Promoting Safe and Stable Families to reflect an 
enhanced focus on permanency, primarily through adoption. 

Multiethnic Placement Act, 1994 
(MEPA) 

Prohibited agencies that receive federal funding and are involved in foster care or adoptive place- 
ments from discriminating in such placements. Prohibited them from categorically denying to any 
person the opportunity to become an adoptive or foster parent “solely” on the basis of race, color, 
or national origin and from delaying or denying the placement of a child “solely” on the basis of the 
race, color, or national origin of the adoptive or foster parent, or the child, involved. 

Child Welfare Demonstration Waiver 
Program, 1994 

Permitted up to 10 states to use Title IV-B and IV-E funds to alter traditional ways of financing child 
welfare services to support new policy and practice approaches, provided that the new activities 
were consistent with the purposes of the programs, maintained current legal protections, and did 
not cost more than was projected to be spent under the traditional programs. 

Inter-Ethnic Adoption Provisions, 1996 

Amended MEPA to eliminate the permissible consideration of race, ethnicity, and culture in making 
foster or adoptive placements and to reaffirm the prohibition against delaying or denying place- 
ment on the basis of a child's or prospective parent's race, color, or national origin. Imposed new 
financial penalties on public and private agencies for violations of the antidiscrimination require- 
ment. 

Personal Responsibility and Work 
Opportunity Reconciliation Act, 1996 
(PRWORA) 

Replaced the AFDC program with Temporary Assistance for Needy Families (TANF), a 
state-administered block grant to provide time-limited income assistance to needy families. The 
law limited eligibility to Title IV-E assistance to those children who would have been eligible for 
AFDC as of July 16, 1996. 


72 


Volume 14, Number 1 




Policy Context 


Legislation 

Provisions Impacting Child Welfare 

Adoption and Safe Families Act, 1997 
(ASFA) 

Required that a child’s safety be the paramount consideration in any decision a state makes 
regarding a child in the child welfare system. Established new timelines for moving children into 
permanent homes, either by safely returning them home or by terminating parental rights and 
moving them into adoptive or other permanent placements. Increased examples of situations 
where “reasonable efforts” might not be required. Reauthorized the Family Preservation and 
Support Program, changing its name to the Promoting Safe and Stable Families Program. 

Foster Care Independence Act, 1999 

Established the John H. Chafee Foster Care Independence Program to offer new services and sup- 
ports to children aging out of foster care and to increase state accountability for their outcomes. 
Included a requirement that foster parents be adequately prepared to care for the older children 
placed with them. Increased funding levels for independent living activities and, for the first time in 
federal law, specified that a portion of these funds could be used for room and board for young 
people ages 18 to 21 who were leaving foster care. Gave states the option of providing Medicaid 
coverage to young people between the ages of 18 and 21 who were in foster care on their 18th 
birthdays. Increased the amount of assets a young person in foster care could have in order to 
have continued eligibility for Title IV-E funding. 
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